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PETITION FOR REVIEW

TO THE HONORABLE RONALD GEORGE, CHIEF JUSTICE OF THE
SUPREME COURT OF THE STATE OF CALIFORNIA, AND TO THE
HONORABLE ASSOCIATE JU STICES OF THE COURT:

Petitioner Gary Ross (“Ross™) respectfully petitions for review of the
decision of the Court of Appeal, Third Appellate District, affirming the trial court’s
sustaining of a demurrer to petitioner’s complaint for employment discrimination
based on his legal use of marijuana for medical purposes under California law.

The decision, filed September 7, 2005, is attached hereto as Exhibit A and is
publishéd as Ross v. Ragingwire Telecommunications, Inc. (2005) 132 Cal.App.4th
590. -

ISSUES PRESENTED FOR REVIEW

1. May a qualified medical marijuana patient who does not use
marijuana while on the job and whose job performance is unimpaired in any way‘
by his medical use of marijuana at home to treat chronic pain have a cause of
action for wrongful termination in violation of public policy for being fired for his
protected use of marijuana? |

2. Does an employer violate California’s Fair Employment and Housing
Act (Government Code § 12960 et seq.) by refusing to accommodate and

terminating a qualified medical marijuana employee based on the employee’s



private use of marijuana to treat a disability, which in no way impedes his ability to

perform his job?

REASONS FOR GRANTING REVIEW

Approved by fifty-six percent of the California electorate in 1996, the
Compassionate Use Act was expressly enacted to “ensure that sériously ill
Californians have the right to obtain and use marijuana for medical purposes where
that medical use is deemed appropriate and has been recommended by a physician
who has determined that the person’s health would benefit from the use of
marijuana. ... (Cal. Health & Safety Code § 11362.5(b)(1)(A) [emphasis
added]). For this promise to have any meaning, persons who use marijuana
medicinally, as the voters of California intended, must be protected from losing
their jobs for privately tending to their health. While employers have broad
discretion to determine whom they employ, they cannot legally make demands of
their employees, or terminate them, in violation of the public policy of this State.
(See Semore v. Pool (1990) 217 Cal.App.3d 1087, 1098, 266 Cal.Rptr. 280
(holding that an employée fired for refusing to take drug test may maintain tort
action for wrongful discharge in violation of publicvpolicy against the employer
because the termination violates state right to privacy); Gould v. Maryland Sound
Industries (1995) 31 Cal.App.4th 1137, 1147-48 (same where employee was fired

so employer could avoid paying accrued commissions and vacation pay); see also



Jeffrey Tanenbaum, Marijuana in the Workplace The Impact of Proposition 2135,
CALIFORNIA EMPLOYMENT LAW REPORTER (Dec. 1996) at 2 (stating that employers
who discharge employees for medical marijuana usage run “a serious risk of a
claim for tortious violation of public policy”’). The Court of Appeal’s decision,
which denies any legal remedy to qualified medical marijuana patients who are
terminated for using marijuana in their private lives, frustrates the will of the
California voters who passed the Compassionate Use Act and is contrary to the
public policy expressly declared therein. (Cf. Washburn v. Columbia Forest
Products, Inc. (2005) 197 Or.App. 104, 104 P.3d 609, review granted 339 Or. 156,
119 P.3d 224 (Or. Aug. 9, 2005) [holding that employee stated cause of action for
employment discrimination under state disability discrimination statute when he
was terminated for using marijuana for medical use in accordance with state law,
notwithstanding cbntrary federal law].) Review by this Court is necessary to
restore the will of the California voters who passed the Compassionate Use Act
and to settle important questions of law within the meaning of California Rules of
Court, rule 28(b)(1).

The Court of Appeal also erred in relying on federal law to defeat
petitioner’s claim under the Fair Employmeﬁt and Housing Act (Government Code
§ 12900 ef seq.) (hereinafter “FEHA”), which raises important issues of

federalism. In passing the Compassionate Use Act, the voters of California



consciously elected to adopt a public policy that is different from, and at odds with
the federal government’s prohibition on marijuana for any and all purposes.
Although the United States Supreme Court has ruled that the federal government
has the authority under the Commerce Clause to enforce its blanket prohibition on
marijuana use if it so chooses (see Gonzalez v. Raich (June 6, 2005), -- U.S. -, 125
S.Ct. 2195, state courts are beholden to state law and, absent federal preemption,
must enforce state, rather than federal law. (See People v. Kelly (1869) 38 Cal.
145, 150; People v. Tilehkooh (2003) 113 Cal. App.4th 1433, 1445.) Federal law
does not preempt California’s medical man'jvuana laws. (See 21 U.S.C. § 903
(noting that “no provision of the [federal Controlled Substances] Act shall be
construed as indicating an intent on the part of Congress to occupy the field in
which that provision operates, including criminal penalties, to the exclusion of any
" State law”.) Furthermore, the California Legislature has recently confirmed, as
expressed in the relevant case law, that FEHA provides additional protections
against employm;nt discrimination to those provided by federal law. (Cal.
Government Code § 12926.1, subd. (a)) The Court of Appeal thus erred in
choosing to follow federal law in an area governed by the laws of this State.
Review by this Court is necessary to resolve these important questions of law.

(See California Rules of Court, rule 28(b)(1).)



o s i e R GREIT

STATEMENT OF THE CASE

On September 11, 2002, plaintiff/petitioner Gary Ross (“Ross”) filed a
complaint in the Superior Court of Sacramento County for wrongful termination in
violation of public policy, employment discriinination, and bréach of contract. The
Superior Court sustained defendant’s demurrer as to all of the causes of action on
January 22, 2003 (served February 4, 2003). On February 24, 2003, Ross filed a
timely notice of appeal of that decision. By published decision, dated September
7, 2005, the Court of Appeal for the Third Appellate District affirmed the Superior
Court’s holding. (Ross v. Ragingwire Telecommunications, Inc. (Sept. 7, 2005)
132 Cal.App.4th 590, 33 Cal.Rptr.3d 803.) That decision became final by
operation of California Rules of Court, Rule 24(b)(1)on October 7, 2005.
Petitioner has timely filed the instant Petition for Review, pursuant to California

Rules of Court, Rule 28(e)(1).

STATEMENT OF FACTS

Since January of 1983, petitioner Gary Ross (“Ross”) has suffered from
lower back pain and muscle spasms resulting from injuries he sustained during his
service with the United States Air Force, for which he receives disability benefits.
(Ross, supra, 132 Cal. App.4th 590, 595.) Ross first attempted to treat his

condition with muscle relaxants and traditional pain medications, but when these



conventional medications failed to provide him needed relief from pain his
physician recommended that he use marijuana for this purpose. (/d. at 596.) This
makes Ross a qualified patient under the Compassionéte Use Act (Health & Safety
Cdde § 11362.5).

Since Ross became a quéliﬁed patient in September of 1999, he has worked
successfully in the field of computer systems administration. (/d. at 596.) In
September of 2001, Ross sought and obtained a position with defendant
Ragingwire Telecommunications, Inc. (Ragingwire”) as Lead Systéms
Administrator and he began work there on September 17, 2001. (Zd. atp. 596.) A
few days before this, on September 14, 2005, Ragingwire required Ross to take a
drug test, which prompted Rovss to pfovide the clinic administering thé test a copy
of his physician’s medical marijuana recommendation. (Id. at p. 596.) Ross did not
use marijuana during working hours and his private use of it at home to treat
chronic pain in no way impaired his ability to perform his job. (/d. at pp. 596-
597.) Nevertheless, after Ross’ drug test showed that he had detectable amounts of
marijuana in his system, Ragingwire terminated his employment.on September 25;
2005. (Id. at p. 596.) |
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ARGUMENT
L
ROSS PROPERLY STATED A CAUSE OF ACTION FOR WRONGFUL
TERMINATION IN VIOLATION OF PUBLIC POLICY THROUGH HIS
ALLEGATIONS THAT HE WAS FIRED FOR USING MARIJUANA TO
TREAT CHRONIC PAIN WHILE OFF-DUTY, IN ACCORDANCE WITH
THE COMPASSIONATE USE ACT
When the Caﬁfomia electorate approved 'the Compassionate Use Act in
1996, they expressly declared as its purpose “ensur[ing] that seriously ill
Californians have the right to obtain and use marijuana for medical purposes where
that medical use is deemed appropriate and has been recommended by a physician.
...” (Health & Safety Code § 11362.5(b)(1).) Despite this clear and unequivocal
pronouncement by the California voters that this be the public policy of this State,
the Court of Appeal found that Ross could not state a claim for wrongful
termination in violation of public policy because the Compassionate Use Act,
when “[r]ead in context,” only protects the right of qualiﬁed medical marijuana
patienfs to use marijuana without incurring state criminal sanctioﬁs. (Ross, supra,
132 Cal. App.4th at 604 [emphasis in original]; see also ibid. (“Because an
employer’s decision not to employ someone who is violating federal criminal laWs

is not a criminal sanction imposed by the state, it does not violate the policy set

forth in the Compassionate Use Act.”).)












































































































