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If Caitfomia’s medical marjuana rws are int > etedi@ require that pefice refumn

marjuara seized from #n otherwiss “gual

canfiict

tient” doos that regquirement

with federal drug laws which generally make- the distibution and possession of any

amotint of mariiuana egal?

This cass presenis a narrow but important constifuional qusstion impating local

law enforcament officisls and agencies across the state — whether losal law

enforcement officials can be cormpelled by state courts To viclte

returring marijuana 1o indiv empt from criminal sanciions under state

faw put not under federal law,

The federal Gontrollsd S £ designates marjlisna as a Schedule

controfied substance. (21 U.S.C. section 812{c)) Ttis Megal under federal faw fo
~ distribufe or dispense mariuana. {21 U.8.C. section 841(@)(1)) With imited exceptions

not relevant hers, federal law also makes it illegal fo possess marjuana. 21 USC,

section 844(2)) Wher it designaled mariuara gs 2 Sthedule 1 dontrofied substance,
Congress found iﬁazmgﬁﬁzanahas & high potential for abuse”, and *has. no cament
songress also found that “there |

{Health and Safety Code section 11054(d)(13)) However, uniike federal law, stale law -

ted Immunity fo, among

others, individuals who use warjuana for medical pwposes pursuant fo the

1
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| of & doctar. (Heaith aid Safety Cude section T1362.5();

2al 4457, 464)

- ot expressly require that law enforcement

The Compassionate Use Act does
officials retarm marijuana seized from an individual who subsequently establishes that
N

hie or she is entifisd to Immun]
eal held that:as long 55 the amount

cverthisisss, in this 6ase the Coutof A

1 i within the limiis preseribed by the: Compassionite Use Atk

the police can and: should be compelied by the siate courtsto returm seized tarjusrarto

The

e drug under the Compassionate Use Act
ict between stete and federal law.

Sines the adoption of the Cormpassichate Use

coiits fave struggled with fhe interplay between the O

federal drug laws, This Courtis currently considering the o

ot review of this case to Tesoive the conflict created by fhe
W

The Court shotid aces
dedision of the Court of Appeal and ensure that pofice officers and oter law

erforcement officials are nol unnecessarily placed in te posifion of having to decide
I




ween compliance with a state court order-and viclating or aiding in the vickation of

federal love

tate laws: prohibiting the fransportation

Appendix; Exhibit D)

of marijuana. {

it Boim o docior indicating that Kha suffered from an unspied

on that could bersfit from the wss of medical maridna;

(Appendix; Exhibit B) After confiriing the autrenticlty of the dostor's siatement, the
d the possession charge: (Appendix, Exhibit A, p. 2) But #

{id}) Although the.

prosecutor dismiss

oresesutor opposed Kha's: request for the retum of the marjuana,
record does not disclose the reasoning of the ial court, the tial court granted Kha's

ordersd the Garden Grove Police Depargmerit fo fefurn the seized

Hate

Grove filed a petition forwrit of mandate seeking apps
review of the trial courfs decision. On'November 28,2007, Division Thres ¢ §is

ision affirring fhe tial court's orde
sezl noted that

 District Couirt of Appieal issued & published d

the case raised an important issue regarding Californials medical marjuana lgws.
{Opinion, p. 42) The appellate court noted that the issue ?aﬁﬁeﬁbv the case — whether

local law enforcement agencies must return lewiully seized marjuana cnce state




‘thetralcourtlevelfhroughout he state

criminal proceedir uced inconsistent outcomes at

o4 that Kb jega o
dight i the arijuana protected by

The appeliate court corich

under state Jaw, and therefore-acqiiired 2 propert

. (Opinion; 34:37) The Caurbof Appeal concluded that nefther e cresfion

of this state: proerty ight for e requirement that the: pofice retum the marjuana fo

Kria ereated any confict between state'and federal iaw. (Opinion, pp..26-24)

(2005) 545 U.S. 1, 29, 125 S.Ct. 2196, 162 LEA.2d 1) Federal preemplion oueurs
wher: 1) Congress enacts = statute that explicily preempls state law; 2) state law

actaally confiicts with faderal faws; or 3) federal law pecuples & legisiative flefd o such an

o for state regulation i

shale ndication of

 congressional infent regarding preemption, e scope of faderal preemplion i

riried by the staute. (id. at517)
ne Court hes twice congidered the impaict of Califomia’s

sderal Controlled Substances Act. Tn the first case,
Ceoperative (2001) 532 U.S: 483, 121 5.6

711, 149 L.Ed:28 723, the: Court consi
st be read info the Gorfralled Substances. Act such that a coopereti

CLEETGI



madical marijuana under California law would also be pidtected from prosecutic
federal law: The Court rejected the medical necessity defense, finding that the defense
oes Ack, (532 US.at

with the express terms of the Controlled Subst

wondd be gt odds

491) The Court expldined:

enafits worthy of an

ide the confines of o Govemment:approved research

starices Act, matjuana has 'no

rrdical use" stall §8127 (532 US: at481)

Thie Court continued: g .
“t i clsar from the fext of the Act that Congress has made 2

sxception. The statute expressly contemplates that many drugs ‘Have 2

are hecessany to maintali the

ican people,” § B01(1), but it

useful and legitimats medichl puipose afid
bealth and general welfare of the Amer

includes no exception at all for any medical use'of marjuana.” (532 U.S.

51 493)

- govemyment seeking to preciude th

Substances Act against their possessio



for theirown personal medical use: The Court rejected that plea, eencholig i the

- state law cannot prote:

cAminat sanctions undsr o S 5, U SN (st

i to contfol fie supply and demand of confrolled sbstantes n hoth lawful and

drug markets. (545 U'S. at 1243) The Court hed "no difficuf

al basis for believing ¥
rijuana would leave & gaping fole in the’ Controlied

“ . . limiting the activity to marfuana

provides thiat if there is any conflict between federal and state law, fodesst

faw shall prevail, It is beyond psradventure that federal power aver

or o hat of the: States |
necessifies: of their inhabitants however legilimate o dire fhose

necessifies may be.” (6451.8..25)

cceptions nof relevant fiers, the Controlled Substanices Act makes

i S i,

it a feders! orime o knowingly or intent

substance, including mafijuana. (21 U.8.C. section 841(@)(1)) 1t s aiso unlawiul fo
pessess @ controlled substance except.as provided under the Conbrolied Substances
: E? ﬁﬁi@ 13 r ﬁé’ﬁ?ﬁ% “ﬂﬁ 95‘33 Dey

Act, (21 U.S.C. section 844(a)) Congress has

right shall exist in" any controlied substanice manufctured, distributed; dispensed or

P



acquired in violation. of federal law. (21 UISC. section 881{a)(1)] < Controlied
s, distibuted, dispensed oF atquired it violation of federai law

‘substances manufactur

1d.}; notretarn.fo the person from whorm they were seized.

ate Stibjectio forfefture

in this case, the: Coutt of Appeal conciude
faws create & property interest in medical marjuaha in favor of quaiified pationts.
perty interest rhandates that

dppeliate douit concluded that the creation of this pro

matiuana seized from qualiied patiénts be refumes when state ciminal charges are

dropped. (Upinion, pp. 34-37) That holding creates a dis

federal law. Under the Supremacy Clause, state law nust give way tofederal law.
The '

Soutt of Appesl determined that there-wais 1o ‘conflist

federal lew because Califortiia’s medidal marjuana laws gre, in e

ior and Congress did notexpress an infert fo.preem
This. assertion misses the mark-for two.reasons. First, Califormia’s medical marijuana

iaws are-not regulations of the medical profession. Instead, the laws

fror crinal prosecition Tor what would otfiewise be ciiminal actions even under

possession of limited amounis Of

Califoria law ~ the cultivation, distribution ani
manjuans

Second, while Congress. obviously did not-intend through the enactment of the

e

geniérally, Gongress did miske very explicit findings regarding marfusng.

defal lavy, have valid medicinal

recognized that many drugs, even those regulated by fe

Therefore, ds a general rule, the Contiplled Substances Act contains

purposes.

exception allowing individuals to possess controlled substances prescribed by 3 medical




practitioner. (21 U.S.C. section 544(2)) However, when Congress inclided marfjuans

within Schedule 1, Congress found that mafijuana has-a *high polential for abuse”, has
ele-of avcepted

Court of Appea

took marijuana olit of the class of drugs which could legally be possessed with & valid
>, sedlion B12()(10); 21 US.C. section §26; United Stas

regulations, it hasm

pled the entire field of medica

Congress has not oegu

vedical tises for marijuana.

and explicit findings regarding the tack of any eg

Jis o dicect conflict betwesh @ siate

The Court of Appeal alsc
law'that exempts certain behavior from state crifinal pros:
subjects the same behavior fo federal proseculion,

Cultivators Club (N.D. Cel. 1998) 5 F.Supp:2® 1088, 1100) Bt the City of Garc

Grove s ot chaflenging the ganeral sonstifutionality of Calffornia’s mdical marjuana

laws. The Guestion of whether the exeimplibn from siale crimingl pros:
with-federal law is wotrelevantin this case. The question presented hire is much mofe
nenrous ~ whether an inferpretation of California taw ta tequire the returm of selzed

‘that cass, & préviously canvicted felon suex

idor i application for & job wilieh wiould have vequired him o’ carry 2 gua.




notto prohibit cartain conduiet, and the federal law; wh
F.2dat881) _
Butmore importantly for purposes of this case;: ﬁ%@ Hiland court also az«}-jgée;ﬁ |
sariined that the f&d&faé g}mhgmﬁﬁﬁ syainst felons

 frond Hiring the plainti cuenif stafe faw did not,

{580.F:26 4£081) The coliit did not conclude that the plaintiff cotild be rhployed by the

fwithstanding the requitements of federal law. Applied to this case, The Hyland

é@ﬁi&mn gag%@%% that Wﬁgtﬁ the Siate of Sﬁgmi@ ‘san thoose not o prosedule

he state cannot reqiiife law enforcement of
seized Marijuana.
The Court of Appeal also concluded that the federal government dees-not have a

significant interest in regulating individual use of medical meruana within Calfornia

@W%&mm@ at issues are wmﬁwmﬁmw weuld have no impact on the

ihat Congress could reasaonably itfa&fe condluded that requialing. the intiastste
ftation, posssssion and use. of conirolled subsiances, m@ﬁétﬁg i:xsaﬁ;é?m_s . does |
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iy
that is hermetically sealed aff from the larger interstate marijuana maﬁsei

“The notion that California law has surgically excised = discrete acl

is a-dublious proposttion, and, mere importantly, one that Congress coald

jected” (545 U.S. 4t 30)

federal drug laws: generally gswﬁﬁaat the diskibution or possession Q%ﬂf}y%wﬁ of

require the refum-of controbiec | Substances &xym&%ﬁy prohibited by fedaral ;%aw crestes a

dirmet wﬂﬁec’i with fe&m iaw a:nd thatfederal law must ;wayai%ﬁ

DATED: January 7, 2008
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The fext of this brief, incltiding for vords g counted by

the Microsoft Word 2003 word processing program used to generate the brief.
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am over _fgi'ze age: of ‘%8 and _reo;i a party to the Wﬁ%’iiﬁ gction; | am
employed by WOODRUFF, SPRADLIN & SMART. in ,t?'}e County of
Qa'arﬁgaa#: 355 Anton Bl Suitte 1200, ﬁesta%\éas@ _

sived the gregoing ﬁacmm{s} o
iecopies therebfenciosed.in

¥ ey msm  placed sakdi envelops(s) for collestion arid mailing,
following ordinary business practices; at ’t%;e bﬁsmeﬁs ﬂ%‘ﬁ _'s f
WOODRUFF, SPRADLIN & SMART, - - 5
attached service list; ferdeposit in the ijmtecf Si:aies Pasta% EVICE;
readily familiar with the-practice of WOODRUFF, SPRADLIN & SMART for
collection. and. progessing eonespondence for maling: with - ihae United.
States Postal Senvice, and said envelope(s) will be deposited with the.
United: Stales Postal | 'Senvice on said date in the on irfary: ‘course of

business:

Lt (BY FACSHMLE) 1 eausaé the zbo
tﬁmsmtﬁed 0 the interested par vig
ﬁumﬁer{s} as slated cn ‘the gttache:

s (BY OVERNIGHT DELIVERY) I place
eﬁve lopefs) for collection following ordinany
business offices of WOQDRUFF, 5P
as shown on the: altached sefvice hiecti 4
courier. aaﬁh&nzeﬁ by OVERNITE EXP ;

: _ e esé fef___‘i amy readily %amzt;ar with the gagac%zaas e? :
) for coliection and processing of
and said envelope(s) will be deposited.
~SSonrsaididated n the ordinary course of

abeve 'g;éﬁm and eﬁm

wte on January 7,-2008 at Costa Mesa, Califormt
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